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(i) 
QUESTIONS PRESENTED 


In the opinion of the appellant, the following questions are 
presented: 
1. Whether the Appellant is entitled to a new trial due to improper 
conduct on the part of the prosecuting attorney: 

a) referring to defense counsel as "deliberately distorting facts 
as is common for lawyers of his type." 

b) improper questioning of appellant's wife with regard to her 
lack of knowledge of the term, "Homosexuality". __ 

c) improper questioning of appellant, namely asking appellant 
if marriage is sacred to him. 

d) referring to original charge against appellant's son, in 
impeachment of son by the showing of his criminal record. 
2. Whether the Appellant is entitled to a new trial where the trial 
Judge permitted the prosecuting attorney to impeach the appellant's son 
by the introduction of pleas of guilty, where the witness had not yet 
been sentenced and the appeal time had not expired? | 
3. Whether the Appellant is entitled to a new trial where the lower 
Court denied two Motions to Suppress on behalf of the appellant: 

a) a written Motion to Suppress Evidence, filed and heard 
before trial and denied by the late Honorable Judge Kirkland. 

b) an oral Motion to Suppress Evidence made uring trial and 
denied by the trial Judge. 
4. Whether the Appellant is entitled to a new trial where the trial 
Judge refused the appellant's written instruction ss dae "delay in 
making complaint" ? 
5. Whether the Appellant is entitled to a new trial where the trial 
Judge denied appellant's Motion for Acquittal made at the close of the 
government's case when the testimony of the complainant revealed his 
unsureness of the material facts of the case? | 
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Prosecutor In His Referring To Defense 
Counsel As “Deliberately Distorting Facts 
As Is Common For Lawyers Of His Type” 


Improper Cross-Exa mination Of Appellant's 
Wife By Prosecutor Inferring That She Was 
Perjuring Herself Constituted Reversible Error 
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Time For Appeal Had Not Expired . 


A Written Motion To Suppress Evidence Should 
Have Been Granted Where The Arrest Of The 
Appellant Was Illegal And Evidence Seized 
Linked The Appellant With Letters Written To 
The Complainant +» * * & 


Appellant's Oral Motion To Suppress Evidence 
Should Have Been Granted During The Trial 
When It Developed That The Government Had 
Secured Papers From The Official Records Of 
The District Of Columbia With Writing Of The 
Appellant On Them; Which Writing Was Used 
By A Handwriting Expert In The Comparison 
With Letters Sent To The Complainant ° 


Trial Court Committed Reversible Error In 
Refusing To Instruct Jury That The Delay In 
Making The Complaint Should Be Considered 
By Them As To Its Reliability s 2 # 


Trial Court Should Have Granted Appellant's 
Motion For Judgment Of Acquittal At The 
Close Of The Government's Case And Renewed 


At The Close Of The Appellant's Case Where The 
Testimony Cf The Complainant Revealed His Un- 
sureness As To The Material Facts Of The Crime 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,436 


HERBERT E. WADE, JR. 
Appellant 
v. : 
UNITED STATES OF AMERICA 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the judgment and sentence of the United 
States District Court for the District of Columbia, Edward Curran, 
presiding, who imposed a sentence of one to four years on a conviction 
of Blackmail, after a trial by jury on a four count indictment. Juris- 
diction is vested in this Court by virtue of Title 28, United States 
Code, Section 1291. . 


STATEMENT OF CASE 


On or about December 3, 1957, a barber, John Cannon, arrived 
at police headquarters in the District of Columbia with a tale of how he 
had been blackmailed for the past twenty years by a Herbert E. Wade, 
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Jr., hereinafter referred to as the appellant, an employee of the rail- 
road for the past twenty years. The complainant related to the police 
that he was a homosexual and that he had relations with the appellant; 
that the appellant was blackmailing him because of this deformity in 
character. The complainant then told the police that he was expecting 

a visit from the appellant the next day at his barbershop for another 
payoff. The police marked a five dollar bill of the complainant's and 
advised the complainant to hand this money in an envelope to the appel- 
lant when he arrived the next day and that then they would arrest the 
appellant. The following day, after witnessing the complainant give the 
envelope to the appellant, the police immediately arrested the appellant 
and seized from his person the marked money and all his personal | 
papers. A Motion to Suppress Evidence and for the return of the per- 
sonal papers was duly filed on behalf of the appellant before trial, which 
Motion was denied. (App. 2). These papers were used by a govern- 
ment handwriting expert to identify the appellant as the one who had been 
writing letters to the complainant over the years asking for money; 
which letters contained no threats whatsoever. 


The appellant was tried on a four count indictment (App. 1 ) 
alleging blackmail. At the trial, the testimony of the complainant mani- 
fested a definite lack of surety as to the material facts of the case 
(R. 7-9, 21-24).. Besides the testimony of the two arresting officers 
(R. 60 through 80, inclusive), the government introduced letters written 
to the complainant; letters which were attested to as being written by 
the appellant by a handwriting expert, who had used the seized personal 
papers of the appellant as a basis for comparison; the expert also used 
papers, containing the handwriting of the appellant, which were taken 
from official records kept by the District of Columbia. The introduction 


of these papers was objected to by appellant, which objection was over- 
ruled. (R. 89). 


The following witnesses for the appellant were called to the 
stand: the wife of the appellant, who testified to the fact that she had 
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been present when the appellant had made a numbers bet with the com- 
plainant some years back. Then followed, on cross-examination, a 
series of improper questions fired at the witness by the prosecuting 
attorney; the most prejudicial with regard to the witness' lack of know- 
ledge of the term, "Homosexuality" (R. 114-118). Then two sons of 
the appellant testified that their father had told them years ago that the 
complainant was a homosexual. On cross-examination of one of the 
sons, the Court permitted the assistant United States attorney to 
impeach the witness with his pleas of guilty in a Virginia Court, when 
the witness had not yet been sentenced and the time for appeal had not 
expired. The prosecuting attorney referred to the original charge of 
one of the crimes (R. 101 through 109, inclusive). Then followed the 
son-in-law of the appellant to the stand, who testified that he was 
present when the complainant handed the appellant a check in payment 
of the numbers debt. The appellant took the stand last and related the 
story of his acquaintanceship with the complainant over the years and 
referring to the numbers bet that he had made with the complainant. 
On cross-examination, the prosecutor continually argued with the wit- 
ness and asked many improper questions, the most prejudicial being 
whether or not the appellant considered marriage sacred (R. 156, 160, 
169). | 


The appellant was found guilty by the jury after a five hour 
deliberation. Appellant appeals from a sentence of one to four years 
(App. 5). | 


STATUTE INVOLVED 


D. C. Code Sec. 14-305. Conviction of crime not to disqualify 
witness — conviction may be shown — how proved. _ 


No person shall be incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime, but such fact may be given in 
evidence to affect his credit as a witness, either upon the 
cross-examination of the witness or by evidence aliunde; 
and the party cross-examining him shall not be concluded 
by his answers as to Such matters. In order to prove 
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such conviction of crime it shall not be necessary to produce 
the whole record of the proceedings containing such convic- 
tion, but the certificate, under seal, of the Clerk of the 
Court wherein such proceedings were had, stating the fact 
of the conviction and for what cause, shall be sufficient. 
(Mar. 3, 1901, 31 Stat.1357, Ch.854, Sec. 1067; June 30, 
1902, 32 Stat. 540, Ch. 1329). 


STATEMENT OF POINTS 


De The Appellant is entitled to a new trial as a result of the improper 
statements and questions by the prosecutor. 

2. The trial Court committed reversible error in permitting the 
government attorney to impeach the appellant's son by pleas of guilty, 
where judgment and commitment had not yet occurred. 

3. The lower Court committed reversible error in the denial of two 
Motions to Suppress Evidence. 

4. The trial Court committed reversible error in not giving the 
instruction asked for on behalf of the appellant, with regard to "delay 
in making complaint”. 

3. The trial Court committed reversible error in not granting appel- 
lant's Motion for Judgment of Acquittal at the close of the government's 
case after the complainant revealed his lack of certainty as to material 
facts. 


SUMMARY OF ARGUMENT 


1. a) In his closing argument to the jury, the assistant U. S. 
attorney referred to defense counsel as "deliberately distorting facts as 
is common for lawyers of his type."" The prosecutor thus implied that 
he knew something unethical about the defense counsel; this bald state- 
ment, based not on any facts adduced at the trial, prejudiced the appel- 
lant greatly. In view of the fact that the jury deliberated for about five 
hours before returning with a verdict of guilty, it is evident that any 
prejudicial statements made by the prosecutor did inflame the jurors 
against the appellant. 
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1. b) In his cross-examination of the appellant's wife, the 
prosecutor questioned her repeatedly as to her lack of knowledge of the 
term, "homosexuality". This improper line of questioning, which was 
irrelevant and immaterial, was merely used as a pretext by the 
prosecutor to inflame the jury against the appellant. In a close case 
as this one was, the assistant U. S. attorney achieved his goal of 
arousing the passion of the jury, by intimating that he had personal 
knowledge that the witness was perjuring herself on the standto protect 
her husband, the appellant. | 


1. c) The whole line of the prosecutor's cross-examination a . 
the appellant reveals his bullying and arguing method of questioning in 
a most indecorous and improper manner. The evil influence on the 
jury by acts of misconduct were not removed by mild judicial action. 
The prosecutor's improper insinuations to mislead the jury evidently 
had their effect as the jury deliberated such a long time. The most 
damaging question propounded by the prosecutor was his inquiry of the 
appellant as to whether or not marriage was sacred to him. This most 
irrelevant and immaterial question was not meant to be answered by the 
appellant, but was a pretext to prejudice the jury against the appellant. 


1. d) The assistant U. S. attorney manifested his true objective 
of prejudicing the appellant, by his method of impeaching the appellant's 
son by pleas of guilty to two criminal offenses. One of the questions 
was prefaced by the referring to the original charge being reduced 
against the witness. This most improper mode of impeachment was 
merely resorted to by the prosecutor to inflame the jury against not only 
the appellant, but his whole family; who better could he attack than the 
young son of the appellant to arouse the jury against the appellant. The 
appellant, as a result, was not given a fair and impartial hearing, but 
instead was severely prejudiced by the underhand method of the 
prosecutor. : 


2. The trial Court committed reversible error in permitting the 
government counsel to impeach the appellant's son by the introduction of 
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two pleas of guilty when the witness had not been sentenced and the time 

for an appeal had not yet expired. This action on the part of the Court 

certainly prejudiced the appellant, for who could be closer to the appel- 

lant than his own son. As is held in nearly every jurisdiction, if not all, 

a plea or finding of guilty cannot be used for impeachment purposes 

until judgment and commitment and the time for appeal has expired. 4 
This rule is a basic tenet throughout the land, and in fact is reflected ‘ 
in many constitutions; and it might be added that the D. C. Code Sec. 

14-305, has been interpreted by this Court to mean that a conviction for 
impeachment purposes comprehends not only a plea or finding of guilt, 

but judgment and commitment as well, and that the time for appeal must 

have expired. 


3. a) A Motion to Suppress Evidence was duly filed before trial 
on behalf of the appellant. This motion was directed to the suppression 
of certain personal papers seized by the police from the appellant when 
he was arrested. The appellant contended that the arrest of the appel- 
lant was an illegal arrest and that,therefore, the seizure of these papers “ 
was illegal. These papers, with the signatures of the appellant on them, 
were used by the handwriting expert, who testified for the government, * 
in the comparison of these signatures with letters which had been 
written to the complainant over the years. Although these letters 
carried no threats, their mere accumulation prejudiced the appellant. 


3. b) During the course of the trial, the government introduced 
into evidence certain papers, which were records kept by the District 
of Columbia; these papers contained writing by the appellant and were 
used as a basis of comparison by the handwriting expert with the letters 


referred to above. The appellant, not being aware of the seizure of ra 
these papers, objected to their use, but the Court overruled the objec- , 
tion. Appellant contends that the seizure was unlawful and that, there- ‘a 
fore, the oral motion should have been granted. Without these letters ‘ 


being tied up with the appellant, the case of the government would 
indeed be weak, as the letters undoubtedly carried great weight with the 


jury. 


OO 
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4, The complainant testified that he had been blackmailed over 
the past twenty years by the appellant. At the close of the appellant's 
case, a written prayer was given to the Judge to be used in his instruc- 
tions to the jury. This prayer asked the Court to instruct the jury that 
the "delay in making the complaint" was for the jury to consider in their 
deliberations. The prayer was denied by the Court. Inasmuch as the 
complainant was not certain of dates, etc., appellant feels that he was 
unduly prejudiced by the Court's refusal to grant the instruction. The 
jury should have been instructed to consider this long delay on the part 
of the complainant. 7 


5. The trial Court refused to grant appellant's motion for ac- 
quittal at the close of the government's case and also renewed at the 
close of appellant's case, after the testimony of the complainant mani- 
fested his utter lack of certainty as to the material facts of the case; 
namely, the dates, amounts of money, etc. The indictment stated each 
count with specificity, yet the complainant could not testify as to such. 
The complainant continually altered his testimony throughout the trial. 
The appellant contends that the verdict was a result of prejudice and 
passion aroused during the trial by the prosecutor, and not as a result 
of the testimony of the complainant: That there must have been a 
reasonable doubt in a reasonable mind as to the guilt of the accused, 
thus an acquittal should have been granted by the Court. 


ARGUMENT 


I-a 


REVERSIBLE ERROR COMMITTED BY ACTION OF 
PROSECUTOR IN HIS REFERRING TO DEFENSE COUNSEL 
AS "DELIBERATELY DISTORTING FACTS AS IS COMMON 

FOR LAWYERS OF HIS TYPE." : 


With respect to Point 1-a, the appellant 
desires the Court to read the following: 
pages of the reporter's transcript: ; 
R. 223-224, inclusive. 
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The assistant U. S. Attorney, in referring to the defense counsel 
in his closing argument to the jury, stated that defense counsel "deliber- 
ately distorted facts as is common for lawyers of his type.'"' Counsel 
for appellant objected, which objection was sustained. Although the 
Court mildly rebuked the prosecutor, the desired prejudicial effect had 
affected the minds of the jury. Since the verdict of the jury was 
returned about five hours later, it is contended by the appellant that the 
prejudice created by the improper conduct of the prosecutor had great 
influence upon the minds of the jurors. This statement had no basis in 
fact nor in any way was related to the issues of the case. The phrase 
was used solely to arouse resentment against the appellant. As was 
stated in Volkmor v. United States, 6 Cir. , 1926, 13 F.2d 594, 
“whether abuse of argument is corrected by the Court depends on 
whether, after consideration of the whole case, the error appears to 
have been so serious it would likely affect the minds of the jury. The 
error is so egregious as to require reversal."" Appellant maintains that 
in this case the damage was greater in that the crime alleged, blackmail, 
is "foul" from its very nature, and that the fuel added by the prosecutor , 
in irrelevant argument to the jury, inflamed the jury to prejudicial 
heights. The statement inferred that the prosecutor had personal know- 
ledge of the defense counsel's unethical status; thus conveying to the 
jury that the appellant had retained a "shady" lawyer to represent him 
in trial. The government attorney was saying, in effect, that a black- 
mailer was employing an unethical attorney to defend his actions. The 
government attorney is supposed to represent a beacon of justice, not 
a man dedicated to convict anyone charged with a crime. As was held 
in Berger v. United States, 1935, 295 U.S. 78, 55 S.Ct. 629, 79 L.ed. 
1314, "assertion of personal knowledge by a prosecutor carry great 
weight against the accused."" See Pietch v. United States, 10 Cir., 
1940, 110 F.2d 817, 129 A.L.R. 563, and Handford v. United States, 
1957, 5 Cir., 249 F.2d 295. It has been repeatedly held that it is im- 
proper for a prosecutor to express his own individual opinion or belief, 


except as that opinion is based on the evidence. Viereck v. United States, 








9 


1943, 318 U.S. 236, 63 S.Ct. 561, 87 L.ed. 734. Appellant contends 
that he was deprived of a fair and impartial trial because of the 
improper argument by the prosecutor; that the extreme argument con- 
stituted reversible error. | 


I-b 


IMPROPER CROSS-EXAMINATION OF APPELLANT'S 
WIFE BY PROSECUTOR INFERRING THAT SHE WAS 
PERJURING HERSELF CONSTITUTED | 
REVERSIBLE ERROR. 


With respect to Point I-b appellant desires — 
the Court to read the following pages of the: 
reporter's transcript: R. 114-118, inclusive; 
R. 203-204, inclusive. 


The prosecutor continually badgered the wife of the appellant in 
his cross-examination. The most noteworthy questioning done improp- 
erly of this witness was in the irrelevant and immaterial referring to 
the witness's lack of knowledge as to the term "homosexuality". The 
undecorous mode of questioning intimated that the witness was per- 
juring herself in her responses to the questions. The sole purpose of 
the prosecutor in following this line of questioning was to inflame the 
jury against the appellant. How better could the government attorney 
arouse the jury against the appellant than to convey to the jury that the 
witness, wife of the appellant, was telling falsehoods about a term, 
which was the basis of the alleged blackmail. In People v. Wells, 
1893, 100 Cal. 459, 34 P. 1078, the Court held that the prosecutor 
committed reversible error in improperly asking questions, which 
were prejudicial and inexcusable, made for the purpose of prejudicing 


the jury against the appellant; that the wrong and harm was in the asking 
of the questions, and that the mischief was not averted because the Court 
sustained the objection to the questions. See Berger v. U. S.,supra. 
As was held by this Court in Stewart v. U. S., 1957, ___U. S. App. 











10 


ho oe , 247 F.2d 42, where the prosecutor indicates a personal 
knowledge of perjury by a witness in testifying, reversible error is 
committed. 


The questions were in no way related with the issues in the case, 
but the prosecutor wished to inflame the jurors against the appellant. 
There was no material importance to the case whether or not the witness 
knew what homosexuality meant, but the prosecutor literally chewed the 
witness up with his barrage of irrelevant questions; the aim of the 
government was to condemn the entire family of the appellant, thus 
assuring a verdict of guilty. Every improper act of the prosecutor was 
calculated to build up an unsurmountable mountain of prejudice against 
the appellant. The prejudice overcame the insufficiency of the govern- 
ment case and resulted in a guilty verdict, thus reflecting the prosecu- 
tor's well laid plan of continually inflaming the jury to insure a con- 
viction of the appellant. 


The witness, being very meek, was a perfect tool in the hands 
of the government to build up hatred against the appellant and his family. 
The prosecutor also referred to this lack of knowledge on the part of the 
witness in his closing argument to the jury, thus raising a collateral 
issue to prejudice the jurors. 


I-c 


REVERSIBLE ERROR COMMITTED AS A RESULT 
OF THE IMPROPER QUESTIONING OF APPELLANT 
BY THE PROSECUTOR 


With respect to Point I-c, appellant desires 
the Court to read the following pages of the 
reporter's transcript: R. 156-169, inclu$ive. 


The prosecutor reached the zenith of his undecorous behaviour 
throughout the trial in his cross-examination of the appellant. Although 
objection after objection was made and sustained on behalf of the 
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appellant throughout the proceedings, the damage to justice was ir- 
reparable. The prosecutor simply ignored the objections and the 
admonitions of the Court and repeatedly manifested a desire to geta 
conviction at any cost. Realizing that the complainant had altered his 
testimony as to the material facts of the case, the prosecutor had to 
save the cause on his own initiative, and save it he did, even though 
employing the most ruthless methods at his disposal. Question after 
question was fired at the appellant, not so much for an answer, but to 
get across to the jury that the appellant was the most vile of men. The 
line of questioning was a subterfuge to inflame the jury against the 
appellant to a point of no recall. The most noteworthy of improper 
questions being that of asking the appellant if marriage were sacred to 
him. The query was of no materiality to the issues before the jury, but 
was propounded, not for an answer, but to convey to the jury that the 
appellant was all the more evil because he was married and had a large 
family. The prosecutor knew that the questions were improper, but 
insisted in following this line of inquiry to castigate the appellant in 
front of the jury. As was stated in People v. Wells, supra, "the wrong 
and harm was in the asking of the questions. They were calculated to 
prejudice the jury and the substantial rights of the accused." 


In Pietch v. U. S., supra, the Court held that “improper action 
on the part of the prosecutor is so grave that even though no objection 
made, error in an aggravated case would be corrected where it appears 
that the verdict is a result of passion aroused through extreme action 
which plainly stirred resentment or aroused prejudice. " How much 
more so is this doctrine applicable in the present case where defense 
counsel repeatedly objected to the prosecutor's improper activities 
throughout the trial? The case of the appellant was very close as 
reflected by the many hours that it took the jury to arrive at a verdict; 
all the more reason that the actions of the government attorney are 
more reprehensible. | 
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In Ross v. U. S., 1950, 6 Cir., 180 F.2d 160, "the government 
attorney is a representative of a sovereignity, to see that justice is 
done." In Berger v. U. S., supra, the Court maintained that reversible 
error is committed when the prosecutor acts in an indecorous and 
improper manner, because of the evil influence on the jury. 


The appellant contends that he was prejudiced greatly by the 
improper methods employed by the prosecutor and that as a result he 
was prevented from having a fair and impartial trial. Ina trial ona 
charge such as blackmail, where prejudice can so easily be raised 
against the accused, the continual uncalled-for behaviour on the part of 
the prosecutor, severely handicapped the appellant from having an 
impartial jury determine his fate; especially where the case was so 
hotly contested and so much "dirt" testimony was adduced during the 
trial that any prejudice generated by the prosecutor would surely weigh 
heavily with the jury. The charge of blackmail is so easy to make, and 
all the harder to disprove, that the appellant was hopelessly sunk with 
the albatross of prejudice draped around his neck, which prejudice was 
created by the improper activities of the prosecutor. 


I-d 


REVERSIBLE ERROR COMMITTED BY PROSECUTOR'S 
REFERRAL TO ORIGINAL CHARGE IN THE 
IMPEACHMENT OF APPELLANT'S SON 
BY THE INTRODUCTION OF PLEAS OF GUILTY. 


With respect to Point I-d, appellant desires 
the Court to read the following pages of the 
reporter's transcript: R. 107-109. 


The prosecutor prefaced his question in impeachment of the son 
of appellant with "In a charge that was reduced, did you not plead guilty 
to charge of Contributing to the delinquency of a minor?" This referral 
to an original charge of a crime is so egregious as to require reversal. 
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The question so phrased was so outrageous and improper that nothing 
in the way of correction short of a new trial could rectify the situation. 
Defense counsel objected immediately and was sustained, but the injury 
was done. The prosecutor certainly knew better than to phrase such a 
question, but he went right ahead and shouted it out in front of the jury. 
The only purpose of such a question was to inflame the jury. The case 
was close and the prosecutor, sensing a not guilty verdict, went all out 
in his efforts to get a conviction. It might be noted that the prosecutor 
referred to the original charge of "Rape" before the Judge. 


This undecorous manner of the prosecutor manifested sharply 
how far he would go to get a conviction. This being so, the appellant is 
entitled to a new trial. See Ross v. U. S., supra; Berger v. U. S., 
supra; People v. Wells, supra. | 


The witness was the son of the appellant, and anything brought 
out against him reflected against the accused. It was not harmless 
error, as the prosecutor was hitting hard and low to prejudice the 
appellant by way of his family. The government attorney wanted to 
reveal to the jury how bad the family of the appellant was, and how 
better could he show this than by disclosing that the son of the appellant 
had a record; that more damage could be done if a ersten charge were 
brought to the attention of the jury. 


Il 


NEW TRIAL SHOULD BE AWARDED TO APPELLANT 
WHERE COURT PERMITTED PROSECUTOR TO 
IMPEACH APPELLANT'S SON BY THE INTRODUCTION 
OF PLEAS OF GUILTY TO TWO CRIMES WHERE JUDGMENT 
AND SENTENCE HAD NOT YET BEEN METED OUT AND 
THE TIME FOR APPEAL HAD NOT EXPIRED. 


With respect to Point II, appellant desires the 
Court to read the following pages of the 
reporter's transcript: R. 101-109, inclusive; 
R. 202-203, inclusive; R. 234-235, inclusive. 
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The Court, over strenuous objection by defense counsel, per- 
mitted the prosecutor to impeach appellant's son by the introduction of 
pleas of guilty to grand larceny and contributing to the delinquency of a 
minor, when judgment and sentence had not yet been meted out and the 
time for appeal had not expired. a This error by the Court greatly 
prejudiced the appellant as anything nefarious brought out against his 
young son reflected upon him. As was stated by this Court in Fenwick v. 
U.S., ‘U.S. App. D.C. __, 252 F.2d 124, evidence of a conviction 
is inadmissible where time for appeal has not yet expired. In Crawford 
v. U. S., 59 App. D.C. 356, 41 F.2d 979, this Court held that to con- 
stitute a conviction within the purview of the statute, D. C. Code, 

Sec. 14-305, there must be a plea or verdict of guilty, and also judg- 
ment and sentence; that a plea of guilty is in no way different than a 
finding of guilty by a jury. See also Beasly v. U. S., 94 U.S. App. 
D.C. 406, 218 F.2d 366, Campbell v. U. S., 85 U.S. App. D.C. 133, 
176 F.2d 45, and Thomas yv. U. S., 74 App. D.C. 167, 121 F.2d 905, 
where it was held by this Court that judgment and sentence are necessary 
for impeachment purposes. In the Beasly case, supra, the Court, after 
learning sentence had not yet been imposed, told the jury to disregard 
the conviction. Not so in appellant's case, as the Court instructed the 
jury that it should consider the conviction of appellant's son as going to 
his credibility. 


This conception of a conviction for the purposes of impeachment 
is maintained throughout all the jurisdictions. See Schooley v. U. S., 
1925, 8 Cir. , 4 F.2d 767; Martin v. State, 300 Cir. 31, 234 P. 795; 
Gilmore v. State, 3 Okl. Cr. 639, 108 P. 416; Ex Parte White, 21 Ok’ / 
Cr. _, 230 P. 522; Browder v. State, 15 Okl. Cr. 287, 176 P. 9°, 
State v. Savage, 86 W.V. 655, 104 SE. 153; Att'y Gen'l v. Pelletier, 
240 Mass. 264, 134 N.E. 407; and Ford v, State, 106 Neb. 439, 184 
N.W. 70; all the above cases require judgment and sentence before a 
conviction can be used for impeachment purposes. 


1 Witness was sentenced on March 7, 1958. 
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The witness had pleaded guilty in a Virginia court and was 
awaiting sentence at the time of the appellant's trial. A careful study 
made of the decisions in Virginia reveals that judgment and sentence 
are necessary before a witness can be impeached by a criminal record. 
In Smith v. Commonwealth, 135 Va. 589, 113 S.E. 707, the Court 
delved into the history of the meaning of the term "Conviction". The 
Court stated that A mere plea or verdict of guilty works no infamy, 
for until judgment it has not reached the conclusion of guilt". In State v. 
Blake, 109 W. Va. 277, 153 S.E. 587, the Court, in referring to the 
Virginia constitution, stated that Conviction comprehends a plea or 
verdict of guilty and the confirmatory judgment by the Court. See also 
State v. Spurr, 100 W. Va. 121, 130 S.E. 81, where the Court, in 
referring to the Common Law, stat2d that unless sentence had been 
pronounced upon a felon, he could testify. The cases of Buford v. 
Commonwealth, 179 Va. 752, 20 S.E. 2d 509, and Dye v. Skeen, 135 
W. Va. 90, 62 S.E. 2d 681, 24 A.S.R. 241234, both manifest the need 
of judgment and sentence to constitute a conviction. | 


The appellant, relying on the above cases, contends that the 
Court committed reversible error in permitting these pleas of guilty to 
be introduced at the trial of the appellant; and that it was not merely 
harmless error inasmuch as the witness was the son of the appellant. 


In the case of Ford v. State, supra, the impeached witness was just a 
friend of the accused. The Court, there, held that the questions were 
propounded to engender into the minds of the jury the belief that the 
witness was addicted to criminal acts, which are wholly collateral to 
the matters at issue and prejudicial to the rights of the accused. 


As is manifested by the prosecutor's closing argument to the 
jury, he definitely wanted them to be acutely aware of the son's 
criminal record when he referred to the pleas of guilty and, in the same 
breath, stated that the son testified to help his father, implying that the 
son had perjured himself. 
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Ill-a 


A WRITTEN MOTION TO SUPPRESS EVIDENCE SHOULD HAVE 
BEEN GRANTED WHERE THE ARREST OF THE APPELLANT 
WAS ILLEGAL AND EVIDENCE SEIZED LINKED THE 
APPELLANT WITH LETTERS WRITTEN TO THE COMPLAINANT 


With respect to Point II-a, appellant desires 
the Court to read the following pages of the 
reporter's transcript: R. 60-88, inclusive. 


The appellant contends that his arrest by members of the police 
force was illegal and, therefore, the seizure of papers from his person 
should not have been used by a handwriting expert in comparing the 
appellant's handwriting with that of the writing on letters sent to the 
complainant. Although the letters revealed no threats, there was the 
asking of money from the complainant. Appellant maintains that the 
comparison was not harmless error in that the mere accumulation of 
these writings prejudiced the appellant in the eyes of the jury. 


The basis of appellant's contention that the arrest was illegal is 
that there was no probable cause for arrest of the appellant without a 
warrant. The complainant had gone to the police with a story of black- 
mail; appellant feels that if the officers had believed the tale they would 
have secured an arrest warrant for the appellant; instead, they wit- 
nessed the complainant hand an envelope to the appellant from across 
the street, without hearing any words passed. This scene certainly did 
not constitute a felony or any other crime in the presence of the officers 
to warrant their arresting of the appellant without an arrest warrant. 


The complainant had showed the police letters allegedly written 
by the appellant to the complainant, but the letters manifested no threats 
to constitute extortion. The officers certainly must have felt that there 
were no grounds for an arrest warrant or they would have secured such 
a warrant. 
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There are numerous cases on illegal arrest and illegal seizure 
of evidence. Appellant contends that under the circumstances, his 
arrest was illegal; that being so, the seizure of his personal papers by 
the police was unlawful. As was held in McKnight v. U. S.,87 App. 
D.C. 151, F.2d __, where police reject present opportunity to 
make an arrest, they cannot later make seizure without a warrant; the 
search was the real object of the arrest. There can be no doubt that 
the police did not believe the story of the complainant or else they would 
have made an arrest immediately. , 


II-b 


APPELLANT'S ORAL MOTION TO SUPPRESS EVIDENCE 
SHOULD HAVE BEEN GRANTED DURING THE TRIAL 
WHEN IT DEVELOPED THAT THE GOVERNMENT 
HAD SECURED PAPERS FROM THE OFFICIAL 
RECORDS OF THE DISTRICT OF COLUMBIA 
WITH WRITING OF THE APPELLANT ON | 
THEM; WHICH WRITING WAS USED BY 
A HANDWRITING EXPERT IN THE 
COMPARISON WITH LETTERS 
SENT TO THE COMPLAINANT. 


With respect to Point I-b, appellant desires 
the Court to read the following pages of the - 
reporter's transcript: R. 80-89, inclusive. 


During the trial, when the handwriting expert was testifying, it 
developed that the government had obtained papers, containing the hand- 
writing of the appellant on them, from the District of Columbia. These 
papers were the originals of the appellant's driving permit, etc. 
Appellant, being taken by surprise, immediately made an oral motion 
to suppress these papers as evidence on the grounds that the seizure 
was illegal in that the papers were in the constructive custody of the 
appellant and that he had not given permission to the government to use 


them in evidence. The motion was denied. 
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himself, he gave the money to the appellant to pay it. There is no doubt 
in appellant's mind that the complainant in his appearance before the 
grand jury related that he had made the payment at the bank, and that 
the grand jury used that testimony as its basis for count one of the 
indictment. In view of this alteration on the chief witness's part, the 
appellant feels that the Court should have given an acquittal as to count 


one. 


As to counts two and three, the complainant was not certain of 
time, place and the circumstances of the alleged payoff. In Curley v. 
U. S., 81 U.S. App. D.C. 389, 160 F.2d 229, this Court held that if 
the trial judge concludes that on the evidence there must be reasonable 
doubt in a reasonable mind as to guilt of the accused, trial judge must 
grant motion for directed verdict of acquittal. The appellant maintains 
that with regard to count one, the trial judge should have granted the 
motion for acquittal, inasmuch as the complainant altered his testimony 
completely. In view of the Court's refusal to grant this motion, the 
appellant was prejudiced in that the jury arrived at their verdict by con- 
jecture, or speculation, or from passion, prejudice, or sympathy. 
Appellant contends that if the trial judge had granted the motion even as 


to count one, the jury may have found him not guilty on all counts. 


Respectfully submitted, 


CARL J. MORANO 
ATTORNEY FOR APPELLANT 

635 F Street, N. W. 

Washington 4, D. C. 
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APPELLANT'S APPENDIX 


[ Filed in Open Court Dec. 23, 1957] 


242 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term ; 
Grand Jury Impanelled October 31, 1957, Sworn in on November 5, 1957 


The United States of America : Criminal No. 1225-57 


v. : Grand Jury No. 1565-57 


Herbert E. Wade, Jr. : Blackmail (22 D.C.C. 2305) 


The Grand Jury charges: ! 

On or about October 25, 1957, within the District of Columbia, 
Herbert E. Wade, Jr., with intent to extort certain property, that is, 
$87.00 in money, from John L. Cannon, did verbally accuse and 
threaten to accuse the said John L. Cannon of conduct which, if true, 
would tend to disgrace and subject the said John L. Cannon to the 
ridicule and contempt of society. . 

SECOND COUNT: : 

On or about November 5, 1957, within the District of Columbia, 
Herbert E. Wade, Jr., with intent to extort certain property, that is, 
$110.00 in money, from John L. Cannon, did verbally accuse and 
threaten to accuse the said John L. Cannon of conduct which, if true, 
would tend to disgrace and subject the said John L. Cannon to the 
ridicule and contempt of society. : 

THIRD COUNT: : 

On or about November 26, 1957, within the District of Columbia, 
Herbert E. Wade, Jr., with intent to extort certain property, that is, 
$87.00 in money, from John L. Cannon, did verbally accuse and 
threaten to accuse the said John L. Cannon of conduct which, if true, 
would tend to disgrace and subject the said John L. Cannon to the 
ridicule and contempt of society. : 
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FOURTH COUNT: 

On or about December 4, 1957, within the District of Columbia, 
Herbert E. Wade, Jr., with intent to extort certain property, that is, 
$5.00 in money, from John L. Cannon, did verbally accuse and threaten 
to accuse the said John L. Cannon of conduct which, if true, would tend 
to disgrace and subject the said John L. Cannon to the ridicule and con- 
tempt of society. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Franklin M. Aaronson 
Foreman. 


[ Filed Dec. 20, 1957] 
MOTION FOR THE RETURN OF SEIZED PROPERTY 
AND THE SUPPRESSION OF EVIDENCE 

Herbert E. Wade Jr., defendant, moves this Court to direct 
that certain property namely, car keys, personal papers etc. , of which 
he is the owner, and which on the 4th day of December, 1957, was un- 
lawfully seized and taken from him by members of the Metropolitan 
Police force for the District of Columbia, be returned to him and that 
it be suppressed as evidence against him in any criminal proceeding. 

The petitioner further states that the property was seized 
against his will and without an arrest or search warrant. 


/s/ Carl J. Morano 
Attorney for Petitioner 
416 5th St., N.W. 
District 7-8442 


Copy of the foregoing Motion served personally upon the office of the 
U. S. Attorney. 
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POINTS AND AUTHORITIES 
1. 4th Amendment, U. S. Constitution 
2. Rule 41(e), F.R.C.P. 


[ Served] 


[ Filed Jan. 3, 1958] 


On this 3rd day of January, 1958, came the attorney of the 
United States, the defendant by his attorney Carl J. Morano, Esquire; 
whereupon consideration of the defendant's motion for the return of 
seized property and the suppression of evidence, it is ordered that the 
said motion be and the same is hereby denied. 
By direction of 


James R. Kirkland 
Presiding Judge 
Criminal Court #4 : 


Present: 
United States Attorney 


By Victor Caputy By /s/ Wm. R. Harper 
Assistant United States Deputy Clerk 
Attorney 


E. Markwalter 
ici eporter 


HARRY M. HULL, Clerk 


[ Filed Mar. 3, 1958] 
DEFENDANT'S PRAYER NO. 1 

The jury is instructed that testimony by complaining witness, in 
explanation of delay in making complaint is to be considered only in 
respect to delay, not as evidence that the offense charged was committed. 
There arises a strong presumption that the complaint is false, where 
the complainant conceals the injury for any considerable time and does 
not complain. : 
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Unless the complainant's testimony is beyond question or doubt, 
or made so by surrounding circumstances, there is a danger to justice 
if a guilty verdict is returned by the jury. 


JUDGE 
Stitley v. U.S. , 61 A 2d 491 
Lyles v. U.S. , 20 App. D.C. 559 
McKenzie v. U.S., 75 App. D.C. 270 
OF Ltrhanpol 


247 [Filed Mar. 4, 1958] 


On this 4th day of March, 1958 came again the parties aforesaid, 
in the manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon after 
hearing the instructions of the Court the alternate juror is discharged 
and the jury retires to consider its verdict; thereupon the jury upon 
their oath say that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and 
the defendant is allowed to remain on bond pending sentence. 

By direction of 
EDWARD M. CURRAN 


esi Judge 
Criminal Court #Four 


HARRY M. HULL, Clerk 
Present: 
United States Attorney 


By Joseph Lowther (for V.:Caputy) By /s/ Charles Atchisson 
Assistant United States Attorney 


Parthenia Mallon 
Official Reporter : 


248 [Filed Apr. 21, 1958] 
JUDGMENT AND COMMITMENT ) 

On this 17th day of April, 1958 came the attorney for the 
government and the defendant appeared in person sof by counsel, Carl J. 
Morano, Esq. 2 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 

BLACKMAIL - as charged 

and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 


contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is — committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of 
One (1) year to Four (4) years ) 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy Serve as the commitment of the defendant... 

/s/ Edward M. Curran 


United States District Judge. 


[ Filed Apr. 21, 1958] 
NOTICE OF APPEAL 
Name and address of appellant 


Herbert E. Wade Jr. 
District Jail 


Name and address of appellant's attorney 


Carl J. Morano 
635 F St., N. W., Wash. D.C. 


Offense 
Blackmail 
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Concise statement of judgment or order, giving date, and any sentence 
Guilty - April 17, 1958 - 1 to 4 years 
Name of institution where now confined, if not on bail 


D.C. Jail 
I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from the * 
above-stated judgment. <= 
April 21, 195 ; 
nu : °° °° ~  Appellant™ = —<—~S~;«;C;3CU 


/s/ Carl J. Morano ~ 
orney for Appellan 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


United States Court of Appeals 
For tie 


District of Columbia Circuit 


No. 14,436 FILED «SEP 26 1958 


Appellant, 


HERBERT E. WADE, JR., 


Vv. 


UNITED STATES OF AMERICA, , 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT. 


FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING IN BANC 


Comes now the appellant by his attorney, Carl J. Morano, and 
moves this Court to permit rehearing before the Court in banc. It is 
respectfully submitted that the issues summarized below are most 
appropriate for consideration by the full Court. | 
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I 


THE DECISION CONFLICTS WITH PREVIOUS 
HOLDINGS IN THIS CIRCUIT WITH REGARD TO 
THE RIGHTS OF THE APPELLANT ON APPEAL 
PERTAINING TO A PRE-TRIAL MOTION TO 
SUPPRESS EVIDENCE. 

The Court, sitting in division, ruled that appellant could not be 
heard on appeal with regard to his Motion to Suppress Evidence, which 
had been duly filed and denied before trial. The Court maintained that 
since appellant had not objected during trial to the admission of the 
evidence and had not prepared a transcript of the pre-trial hearing, the 
appellant had no standing on appeal insofar as the Suppression of evi- 


dence was concerned. 


This Court in Gatewood v. U. S., 93 U. S. App. D. C. 226, 209 
F. 2d 789 (D.C. Cir. 1953), held that appellate consideration of ulti- 
mate considerations questions in a case must not be frustrated by 
parties’ failure to include in record preliminary proceedings which were 
in reality part of trial process and which might be found to be of vital 
Significance. In that case, the appellant had failed to have a transcript 
made of the pre-trial hearing and the government contended that this 
Court could not, therefore, consider and decide the admissibility of 


the evidence. 


In the case at hand, the suppression of the evidence is most vital 
in that not only does the fourth count of the indictment rest upon the 
arrest of the appellant, but also the comparison of the appellant's hand- 
writing on certain papers seized from him were tied up with letters sent 
to the complainant. There is no dispute as to the circumstances sur- 
rounding the arrest of the appellant; in fact, a review of the testimony 
of the complainant and the arresting officers discloses clearly all the 
facts surrounding the arrest of the appellant. The appellant was 
immediately arrested after the officers witnessed the complainant hand 
the appellant an envelope. The police seized the envelope containing 


five one dollar bills, which money was used as the basis of the fourth 
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count of the indictment, and also seized personal papers from the appel- 
lant. A pre-trial motion to suppress was filed and heard before the 

late Judge Kirkland. The motion was denied, thus allowing the govern- 
ment to introduce into evidence the five one dollar bills and the personal 
papers of the appellant, which papers were tied up with letters written 
to the complainant. Thus it can be seen that if the motion had been 
granted, the government's case would have been greatly weakened; there 
would have been no fourth count of the indictment nor a comparison of 
the handwriting of the appellant by a handwriting expert tying the appel- 
lant up with letters written to the complainant. . 


No objection was made during the trial to the introduction into 
evidence of the five one dollar bills and to the personal papers of the 
appellant. The objections were not made because appellant felt that the 
matter had been decided at the trial level by the pre -trial hearing. It 
might also be noted that the appellant's counsel had been admonished by 
Judge Curran in another trial for raising an objection after a pre-trial 
motion to suppress had been denied. Appellant's trial before Judge 
Curran closely followed the trial in which counsel had been warned not 
to object to evidence which had been ruled upon in a pre-trial hearing. 
Thus counsel was reluctant to raise the same objections in appellant's 
trial. 


Be that as it may, this Court in Waldron v. U. S., 95 U. S. App. 
D. C. 66, 219 F. 2d 37 (D. C. Cir. 1955), held that where defendant 
before trial of prosecution made a motion, which was denied, to sup- 


press certain evidence, defendant was not required to object at the trial 
to the admission of the evidence, in order to complain on appeal con- 
cerning erroneous ruling on motion to suppress. As was pointed out by 
this Court, the pre-trial motion is specially designed to be heard so 
that there will be no confusion during trial created by objections which 
have been disposed of before trial. In fact, Rule 41(e) requires that 
such motion be made before trial. 
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Appellant also cites the case of U. S. v. Asendio, 3 Cir. (1948), 
171 F. 24122, wherein the Court held that the basic constitutional 
right of the defendant cannot be denied because his counsel failed to 
object before or at the introduction of colorable evidence. In that case, 
defendant made no motion to suppress evidence and did not raise the 
point until after he had been found guilty and was awaiting sentence by 
the Court. 3 


Therefore, counsel for appellant prays that this Court will invoke 
Rule 52(b) of Federal Rules of Criminal Procedure, 18 U.S.C.A., to 
protect the rights of the appellant, even if this Court feels that counsel 
proceeded improperly, especially in this instance, asa basic consti- 
tutional right of the appellant is in issue. | 


Counsel for appellant also prays that all other points raised in 
the appeal will be heard if this Court grants a rehearing. | 


CONCLUSION 


Wherefore, it is respectfully suggested that the Court's discretion 
would most appropriately be exercised by the order of a rehearing 


in banc. 


Carl J. Morano 


635 F Street, N. W. 
Washington, D. C. 


Attorney for Appellant 
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CERTIFICATE OF GOOD FAITH 
It is hereby certified that the petition is presented in good faith 
and not for delay. 


Carl J. Morano 
Attorney for Appellant 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for Rehearing 
in Banc has been mailed to attorney for appellee, Oliver Gasch, United 
States Attorney, U. S. Court House, Washington 1, D. C. , this 26th 
day of September, 1958. ! 


Carl J. Morano 
Attorney for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Where adequate probable cause existed for the arrest of 
appellant without a warrant, did the court properly deny a 
pre-trial motion to suppress evidence seized from appellant’s 
person at the time of the arrest? 

2. Did the court properly deny motions for a judgment of 
acquittal where the evidence was clearly sufficient to war- 
rant a verdict of guilty? 

3. Was prejudicial error committed by the cross-examina- 
tion of defense witnesses on matters clearly within the scope 
of the direct examination? 

4. Was prejudicial error committed where the prosecutor 
attempted to impeach the purely cumulative testimony of a 
defense witness as to a fact not in dispute by asking ques- 


tions concerning convictions which convictions were not then 
final judgments? 

5. Was prejudicial error committed when the prosecutor 
made a comment concerning the defense attorney which com- 
ment was not directed toward any evidentiary issue and for 
which the court immediately instructed so as to cure the re- 
mark and the prosecutor promptly apologized to the jury? 








Counterstatement of the case 
Statute involved 
Summary of argument 
Arguments: 
I. Motions to suppress were properly denied. 
Il. The evidence was sufficient to support the conviction 
III. The cross-eramination of the defense witnesses was within the 
scope of the direct examination 
IV. No prejudicial error resulted from the attempted impeachment 
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Enited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIECUIT 


No. 14436 


Herserr E. Wane, Jr., APPELLANT 
| v. 
Unrrep Srargs oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 23, 1957, appellant was indicted for blackmail. 
It was alleged in the four’counts that during October, Novem- 
ber, and December of 1957 appellant, with the intent to extort 
certain monies, did threaten to accuse the complaining witness 
of conduct which, if true, would tend to disgrace and subject 
the complaining witness to the ridicule and contempt of 
society.? 

At the trial the complaining witness candidly stated that 
he was afflicted with a homosexual disorder and that he in- 
dulged in perverted acts with appellant from their first meet- 
ing in 1935 up until 1949 (R. 3-11). Although this relation- 
ship began under a mutual understanding (R. 28), the com- 
plaining witness later was unable to break it off because the 
sppellant continuously threatened to disclose the facte to 


"$4 Stat. 1298, ch. 854, § 819; ee eae Na Nee oe a 


(1) 
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others (R. 5-7, 11). In addition, the complaining witness 
was extorted into transferring money to appellant which over 
the years totaled in excess of twelve thousand dollars (R.7, 11). 

By the fall of 1957, the complaining witness was reduced 
practically to a state of financial poverty (R. 7, 17, 34, 50). 
When appellant demanded another two hundred dollars (R. 17, 
19) the complaining witness went to the police and told the 
entire story (R. 14, 60). At the office of the robbery squad, 
on December 3, 1957, an envelope was prepared which con- 
tained five one-dollar bills and extra paper cut the size of the 
bills. The serial numbers were recorded (R. 14-16, 60-63). 
The next day the complaining witness received a letter, which 
he recognized to have been written by appellant (R. 83-87, 
147, 171), stating that appeHant would call for the money 
on Wednesday (the same day the letter was received) (R. 13, 
17, 66, 79, 90). The complaining witness notified the po- 
lice of the receipt of the letter and they came at once. Ap- 
pellant arrived a little later and stood on the corner of Wis- 
consin and O Streets, Northwest, and the complaining witness 
left his barber shop and walked aeress the street to meet him 
(R. 17-18). The two men conversed concerning the two hun- 
dred dollars and then appellant took the envelope and put it 
in his pocket (R. 18-20). The police officers observed the 
discussion and then the passing of the prepared envelope (R. 
83-85, 76-79). At this time the officers identified themselves 
(R. 144), arrested appellant, and recovered the prepared en- 
velope containing the bills and other papers from his person 
{R. 64-65, 76-79). When questioned concerning the incident, 
appellant gave only his name and address (R. 178). 

Appellant corroborated many of the essential details when 
he testified in his own behalf, as is hereinafter set forth. 
Shortly after his first meeting with the complaining witness he 
aeeepted an invitation to come to the barber shop in the “late” 
evening and his version of what occurred is as follows (R. 
128): 


Well; I got a shave and a haircut and « massage, and I 
fell asleep while I was getting this massage, and i woke 
up and Mr. Cannon had a razor in his ‘hand, try pers in 
his mouth. 
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After he completed this so-called act, whatever you call 
it, he told me he would give me anything I wanted but 
if I told his brother he would kill me. 


This alleged incident was not reported to the police (R. 168) 
and, in fact, engendered a lasting relationship. Appellant 
went out with the complaining witness about thirty times (R. 
130-131), contmued to get hair cuts at the complaining wit- 
ness’ barber shop for many years (R. 110, 129, 159), and 
even took his small children to the barber shop (R. 159-160). 
Appellant freely admitted receiving money from the complain- 
ing witness as “gifts” {R. 131, 140). AppeHant stated that 
subsequent to 1949, part of the money he received was to 
satisfy a numbers bet on which the complaining witness had 
“weiched” (R. 141-142, 166-167). He further admitted that 
he had written a number of ietters to the complaining witness 
including the letter received by the complaining witness 
on the day of the arrest which stated that the money would be 
picked up on Wednesday (R. 146-147, 170-171). On cross- 
examination appellant stated he had prior convictions for lar- 
ceny of an automobile and housebreaking (R. 165). This 
xppeal followed. 

STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2305, provides: 


Whoever verbally or in writing accuses or threatens 
to accuse any person of a crime or of any conduct which, 
if true, would tend to disgrace such other person, or in 
any way subject. him’to the ridicule or contempt of 
society, or threatens to expose or publish any of his in- 
firmities or failings, with intent to extort from such 
other person anything of value or any pecuniary ad- 
vantage whatever, or to compel the person accused or 
threatened to do or to refrain from doing any act, and 
whoever with such intent publishes any such accusation 
against any other person shall be imprisoned for not 
more than five years or be fined not more than one 
thousand dollars, or both. © 


\ 
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SUMMARY OF ARGUMENT 


The facts recited to the police by the complaining witness 
constituted sufficient probable cause for the arrest of appellant. 
These facts. were corroborated before the arrest by the actions 
of appellant, as observed by the arresting officers. Since the 
arrest was legal, the motion to suppress evidence seized from 
appellant at the time of his arrest was properly denied. 

A prima facia case of blackmail was made out by the Gov- 
ernment’s witnesses and, accordingly, appellant’s motion for 
a judgment of acquittal at the conclusion of the Government's 
case-in-chief was properly denied. The testimony of witnesses 
for the defense corroborated much of the Government’s evi- 
dence leaving only a question of credibility; which issue the 
court properly ‘left to the jury by denying the motion for ac- 
quittal, renewed after both sides had rested. The evidence 
was sufficient to warrant the jury’s verdict. 

The cross-examination of defense witnesses was within the 
scope of the direct examination and, therefore, was proper. 
No prejudicial error was committed by the attempted impeach- 
ment of Herbert Wade, III, inasmuch as his testimony was 


purely cumulative and concerned a fact admitted freely 
on the stand by the complaining witness. 

Similarly, there was no prejudicial error in the closing re- 
marks of the prosecutor. The remarks did not relate to any 
evidentiary issue. Fhe immediate instructions of the trial 
judge: eradicated ‘any possible prejudicial effect of the prose- 
cutor’s remark. ; 


ARGUMENT 
L. Motions to suppress were properly denied 


There is no merit to the contention that the police lacked 
probable cause to make the arrest. On December 3, 1957, the 
complaining witness was so reduced financially that he was 
unable to meet appellant’s most recent demand for money. 
Instead he went to the police. The details which he gave of 
the long history of blackmail were sufficient to constitute s 
violation under the applicable laws.* If probable cause were 


* Title 22, § 23056, D. C. Code (1961 Ed.) ; B. pp. 1-20. 
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lacking at. that. time, it could only be due to.a-doubt concern- 
ing the “trustworthiness” of the source.‘ Very often those 
who are suitable objects for blackmail, especially perverts, pos- 
sess traits which reflect upon their credibility. Corroboration 
is usually essential to protect the innoeent from false accu- 
sations, Are e 

The rule is well settled that the police may afford the oppor- 
tunity for the commission of an offense to catch those engaged 
in criminal enterprises. Some flexibility in the employment of 
these stratagem, if legitimate, will be accorded officers in.de- 
termining when to make the arrest.* In this case the appro- 
priate time came when the complaining witness received an 
anonymous letter, which he recognized as being in the hand- 
writing of appellant, stating that the complainant would be 
paid a visit for more-money (R. 12-14, 90). The letter indi- 
cated the writer would visit the same day on which the letter 
arrived—December 4; which, in turn, was the day following 
the complaining witness’s complaint to the police (R. 17, 66). 

The complaining witness notified the officers of this letter 
and they arrived at the barber shop in time to witness the 
parties converse and then witness the passage of the prepared 
envelope of bills (R. 63-65, 75-78). The letter and the ob- 
servation corroborated the complaining witness’s complaint of 
blackmail sufficiently to fully satisfy the requirements for 
probable cause to arrest. Bell v. United States, — U.S. App. 
D. C. —, (Appeal No. 13684, decided Jan. 23, 1958) ; cf. Jef- 
ford v. United States, 31 F. 2d 908 (8th Cir. 1929).. Since the 
arrest was lawful, the search was lawful; and the use at trial 
of any incriminating evidence found in appellant’s possession 
was hot improper. Shettel v. United States, 79 U.S. App. 
D. C. 250, 113 F. 2d 34 (1940). The court properly denied 
the pre-trial motion to suppress. ’ 

“Cf. Belt v. United States, — U. 8. App. D. C. — (No. 13684, decided 
Jan. 23, 1958). 

* Shepard v. United States, 100 U. 8. App. D. C. 302, 244 F. 24 750 (1957), 
cert. granted sub nom. Miller v. United States, 358 U. 8. 957 (1967). - See 
also Smith v. United States, — U. 8. App. D. C.—, — F. 24 — (No. 14128, 
decided March '27, 1968). Petia 
-* Appellant's contention’ that certain: public documents which contained 
his signature were improperly seized from appellant's constractive custody 
is frivolous (Appellant’s Br. p. 17-18). 
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I. The evidence was sufficient to support the conviction 


The District Court properly denied motions for ——— 
of acquittal made at the conclusion of the Government's 
and at the close of all the testimony (R. 178-A). The evi evi- 
dence was sufficient to permit the jury to operate within its 
province, i. e., to permit a reasonable mind fairly to reach & 
conclusion of guilt beyond a reasonable doubt. Curley v. 
United States, 81 U. S. App. D. C. 389, 160 F. 2d 229 (1946) ; 
cert. den. 67 S. Ct. 1511 (1947). 

Appellant assigns as evidentiary error the discrepancies in 
the testimony as to where the “payoffs” occurred (Appellant's 
Br., p. 19-20). In so doing, he misconceives the essential ele- 
mentsof the crime of blackmail, which are: 


(a) threatening to expose infirmities, which, if true, 
would tend to subject the victim to the ridicule or con- 
tempt of society, and 

(b) with the intent to extort from such victim any- 
thing of value.’ 


A “payoff” is not an essential element of the crime and such 


evidence is merely corroborative of the required elements of 
blackmail. The record contains sufficient proof of threats with 
intent to extort to sustain a finding beyond a reasonable doubt 
of each allegation of the indictment.* 


Ill. The cross examination of the defense witnesses was 
within the scope of the direct examination 


Certain questions asked of appellant and of his wife by the 
prosecutor are challenged on the grounds that they were irrele- 
vant, immaterial, and prejudicial (Appellant’s Br., pp. 9-12). 
The record will show, however, that not only were the ques- 
tions pertinent to the credibility of the witnesses, but that each 
of the subjects of inquiry was opened and explored on direct 
examination. 


"tle 22, $2305, D. C.; United States v. Holmes, 110 F. supp. 233 (D.C: 
S. D. Texas, 1953) ; cf. Slator v. Taylor, 31 App. D. CG. 200° (1808). 

*Connt one (R. 7-0); cdunt two {9-1G, 189-140); connt three (10-11, 
138-189); count four (15-19, 63-65, 74-78). 





7 


Counsel for the defense concluded his opening statement to 
the jury with the following comment: 


We feel after you have heard all of the evidence that 
there has been no blackmail whatsoever; that if any 
money was given by the complainant it was strictly to 
get the love and affection of this defendant, and not 
under threats (R. 95). 


This theory of defense was pursued in the direct examination 
of the defense witnesses. Appellant testified on direct exam- 
ination that he procured women for the complaining witness 
at least thirty times (R. 127-128, 130-131) and on another 
occasion he masturbated in a prophylactic and took it to the 
complaining witness’s house (R. 153). All this transpired 
while appellant was ostensibly happily married (R. 122-123, 
110). 

With this type of testimony having been elicited on direct 
examination, the prosecutor had no choice but to probe behind 
these remarks. His cross examination is criticized in this 
manner: 

Question after question was fired at the appellant, not 
so much for an answer, but to get across to the jury 
that the appellant was the most vile of men (Appel- 
lant’s Br. p. 11). 


The cross examination was warranted by and was within the 
scope of the content of the direct examination. 

Likewise, in the direct examination of appellant’s wife, these 
answers were educed (pp. 110-111): 

A. Well, Mr. Cannon cut his hair until December 
of ’42; and I noticed when we went in the barber shop 
his chair was vacant, but my husband waited for another 
chair, where the other barber was cutting somebody 
else’s hair. It struck me odd, so when we came out I 
asked him why. He said that John Cannon was a 
homosexual. F ogFchngs 

Q. Did you know what that meant? 

A. Not at that time, no I didn’t. 
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Q. Did you learn eventually what it meant? 
A. Yes I did, eventually. 


In appellant’s brief, the further exploration of these remarks 
by the prosecutor is criticized in these words: 
The most noteworthy questioning done improperly of 
this witness was in the irrelevant and immaterial refer- 
ring to the witness’s lack of knowledge as to the term 
“homosexuality” (App. Br. p. 9). 
* * 2 * * 

There was no material importance to the case whether 
or not the witness knew what homosexuality meant, but 
the prosecutor literally chewed the witness up with his 
barrage of irrelevant questions; * * * Copan 8 Br. 
p. 10). 


The frivolousness of this argument is manifest from the 
record. In view of the principal issue to be determined— 
blackmail involving homosexual acts, the respective morality 
of the parties was highly material. Not only did the defense 
initiate the type of questions, but the cross examination was 


kept well within the limits of the direct examination. 


IV. No prejudicial error resulted from the attempted 
impeachment of appellant’s son 


The defense called as a witness Herbert Wade, III, appel- 
lant’s older son, whose testimony was directed towards a single 
fact—that his father had told him, at age twelve, that the com- 
plaining witness was a homosexual (R. 100-101). This testi- 
mony was of no weight, since the complaining witness had 
candidly stated he was a homosexual and further because two 
other defense witnesses—a younger brother and appellant’s 
wife—testified to the same identical fact (R. 97-99, 110-113). 

The prosecutor attempted to impeach the credibility of Her- 
bert Wade, III-by asking whether he had entered pleas of 
guilty in Virginia to charges of grand larceny and to'contribut- 
ing to the delinquency of a minor (R. 101-109). 
~orphese pleas were entered in'a Virginia ‘court on January 8, 1968, and 
on January 13, 1958 (R.)101-109). | Appellant states in his brief that 
the sentences were imposed several days after the trial of this-case, on 
March 7, 1958 (Appellant’s Br., p. 14). 
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This Court has recently considered analogous problems in 
two recent decisions* which cite for authority the case of 
Campbeil v. United States, 85 U. S. App. D. C. 409, 218 F. 2d 
366 (1954). As pointed out in the Campbell decision, when 
this type of questioning occurs it is the function of the review- 
ing court to determine the extent, if any, of the prejudice. 
An examination of the record reveals that no reasonable juror 
would have given more than the most cursory consideration to 
Herbert Wade’s testimony. He was a boy, just eighteen years 
old, and supplied only one fact that the complaining witness 
was a homosexual, which was practically a stipulation. In 
addition, his testimony was cumulative. Any stigma of crimi- 
nal activity which may have been imputed to appellant by 
reason of the paternal relationship, was virtually dispelled by 
appellant’s own admission to two felony convictions (R. 165). 

Considering these factors, the elder son’s testimony would 
have been of no value in the determination of a verdict and 
appellant’s rights were not so affected as to require reversal of 
his conviction. 


V. There was no reversible error in the final argument 


During the course of the final argument both counsel ex- 
changed a few personal remarks. The defense began on re- 
buttal with these characterizations (R. 221): 


But Mr. Caputy has not shown here where he has told 
any material falsehood in any way. He has not caught 
him up in any way, yet he has screamed and shouted 
and jumped up and down to try to shake him. * * * 
Mr. Caputy, he tried to make a big scene by shouting 
at them as if he were trying to scare them. 


The above remarks undoubtedly precipitated the following 
from the prosecutor (R. 224) : 
* * * All he is doing, members of the jury, is casting 
aspersions on counsel for the Government and its wit- 
nesses who have come in and testified. And that is 


* Beasley v. United States, 94 U. 8. App. D. C. 406, 218 F. 2d 366 (1954) ; 
Fenwick v. United States, — U. 8S. App. D. C. —, (No. 13591, decided Jan- 
uary 16, 1958). 
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eommon for lawyers of his type, they will come in and 
say the Government— 
Following an objection and an admonition by the Court, the 
prosecutor continued (R. 224): 
- Mr. Caputy: I am sorry, members of the jury, that was 
improvident on my part, and I did not mean it to come 
out that way, * * *. 


This comment. was not directed toward an evidentiary issue 
and therefore was not in the nature of unsworn testimony. 
Cf. Stewart v. United States, 101 U. S. App. D. C. 51, 247 F. 
2d 42 (1957). Nor was it so excessively inflammatory as to 
induce the. jury to forsake the record and decide the issues on 
the basis of passion or prejudice. Cf. Pritchett v. United 
States, 87 U. S. App. D. C. 374, 185 F. 2d 488 (1950). If 
there was any possibility of prejudice, it was not “pronaunced 
or persistent” and was adequately corrected by the court and 
Government counsel. Obery v. United States, 95 U.S. App. 
D. C. 28, 217 F. 2d 860 (1954). It is clear the jury was not 
mislead by the remarks of the prosecutor. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Ourver GASCH, 
United States Attorney. 
Cart W. BEtcHeR, 
Victor Carury, 
JoHN W. Warne, Jr., 
Assistant United States Attorneys. 
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